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PER CURI AM

Carl Ray McNeil, Jr., appeals his convictions and 447
nmont h sentence for possession of a firearmas a convicted fel on and
use of a firearmin the comm ssion of a felony, in violation of 18
U.S.C. 88 922, 924 (2000). Finding no error, we affirm”

McNeil first clainms that the district court erred inits
determnation that he is an arned career crimnal. Crim nal
def endants nay wai ve their statutory right to direct appeal as part

of a plea agreenent with the governnent. United States v. Mrin,

961 F.2d 493, 496 (4th Cr. 1992). For a waiver to be effective,
t he pl ea agreenent nust be entered into knowi ngly and voluntarily,
and the district court must specifically inquire as to the
def endant’ s knowl edge of the waiver provision. 1d. Qur review of
the plea colloquy indicates that it was conducted in conpliance
wth Fed. R Cim P. 11, that McNeil entered his plea know ngly
and voluntarily, and that the district court apprised him of the
appel | ate wai ver provision. Accordingly, we conclude that the
terms of the plea agreenent are enforceable against MNeil and
preclude his claimwth respect to his status as an arned career

crim nal

"MeNeil has not raised a claimunder either United States V.

Booker, 125 S. Ct. 738 (2005), or Blakely v. Washington, 124 S. C.
2531 (2004). Thus, he has waived review of any claim that his
sentence was i nproper in |ight of Booker or Bl akely.
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McNeil next assigns error to the district court’s
two-1 evel upward departure on the basis of extrenme psychol ogi cal
injury and conduct. This claimwas not precluded by the appellate
wai ver. W review a district court’s decision to depart fromthe
Sentenci ng Guidelines range for an abuse of discretion. Koon v.

United States, 518 U.S. 81, 100 (1996); see also United States v.

Rybi cki, 96 F.3d 754, 757 (4th Cr. 1996). A district court may
depart froma guideline range if it identifies a factor that is an
encour aged basis for departure and i s not taken into account by the

applicable guideline. See United States v. Brock, 108 F.3d 31, 34

(4th Gr. 1997). The sentencing guidelines list as bases for
departure “extreme psychol ogical injury” and “extrene conduct.”

U.S. Sentencing Guidelines Manual 88 5K2.3 & 5K2.8 (2001). CQur

review of the record denonstrates both that Deputy Eric Bryan
suffered such psychol ogical injury not otherwi se accounted for by
the guidelines and that MNeil’s conduct was extrene within the
meani ng of the guidelines. Accordingly, we conclude the district
court did not abuse its discretion in departing upward under the
sent enci ng gui del i nes.

In his final claim MNeil argues the district court
erred in awarding restitution to his victim Deputy Bryan, North
Carolina VictimWtness Services, and the relevant workers’
conpensation i nsurance carrier. The Governnment argues the claimis

wai ved by the terns of its plea agreenent. W disagree, because

- 3 -



nei t her the plea agreenent nor the record of McNeil’s pl ea coll oquy
di scl oses any discussion of a waiver of appellate rights wth
regard to a restitution order. Accordingly, we consider the claim
on its merits.

Under the Mandatory Victins Restitution Act (“MVRA"), the
district court may order a defendant to pay restitution to any
victimof an offense of conviction. See 18 U S. C. 8§ 3663A(a)(1)

(2000); U.S. v. Newsome, 322 F.3d 328, 340 (4th GCir. 2003)

(observing authority of district court to order restitution for
“all identifiable victins”). An individual is a victim under
8 3663A if he is “a person directly or proximtely harned as a
result of the conm ssion of an offense.” 8§ 3663(a)(2). Thi s

includes third parties otherwi se responsible for the costs of

assisting a principal victim See United States v. Johnson,

F.3d __ , 2005 W. 526889 (4th Cr. Mar. 8, 2005) (citing United

States v. Ciatt, 338 F.3d 1089 (9th Cir. 2003)). W concl ude that

the district court’s order of restitution falls squarely within the
scope and the intent of the MVRA. Accordingly, we deny this final
claim

W affirm the judgnent of the district court. W
di spense with oral argunent because the facts and | egal contentions
are adequately presented in the materials before the court and

argunment woul d not aid the decisional process.

AFFI RVED



